EPA, Citing Global Warming, Puts Freeze on New Coal Plants
by Gene Fry (from Bryan Walsh et al.)
	November 15, 2008 - The fate of scores of new coal-burning power plants is now in limbo.  An Environmental Protection Agency (EPA) appeals panel on November 13 rejected a federal permit for Deseret Power’s Utah coal plant at Bonanza.
The panel sided with the Sierra Club, saying the EPA's Denver office failed to adequately support its decision to issue the permit without requiring controls on carbon dioxide (CO2).  It remanded the case to the Denver office to explain why it failed to order limits on CO2.  The decision means that new air pollution permits for coal plants will require use of Best Available Control Technology (BACT) to reduce CO2 emissions, the same criteria currently used for other pollutants.  This is "an issue of national scope that has implications far beyond this individual permitting process," the panel said.
The board ruled that the EPA has no valid reason to refuse to regulate the CO2 emissions that come from new coal-powered plants.  It cited the May 2007 Supreme Court ruling that recognized CO2 as a pollutant under the federal Clean Air Act, which must be regulated by the EPA if it endangers public health and welfare.  In the months since then, the Bush Administration’s EPA has refused to regulate CO2.  The board's decision forces the EPA to consider CO2 when issuing permits for new power plants.  For now that makes it all but impossible to certify new coal power plants.  First the EPA must reconfigure its rules dealing with CO2, a process that could take a year.
	Environmentalists and lawyers for industry groups said the ruling affects permits for about 100 coal plants.  “It's going to stop everything while EPA mulls over what to do next” about controlling CO2, said David Bookbinder, a Sierra Club lawyer. 
“[T]his is a punt to the Obama administration.... All permits in the pipeline are now stymied,” said Jason Hutt, a lawyer for many utilities, merchant energy developers and refineries seeking permits.  Michael Gerrard, a lawyer and author of Global Climate Change and U.S. Law, said the decision will embolden lawsuits challenging construction of new power plants based on their impact on climate.  He said the decision means that CO2 regulation of power plants is a very live and open issue.  It does not ban them, but puts a cloud over them, he added.  Perhaps proponents of coal plants will support a cap-and trade system in 2009 to supersede BACT regulation.
	See www.newsday.com/news/politics/wire/sns-ap-coal-plants,0,3991185.story and www.time.com/time/health/article/0,8599,1859049,00.html.
	

