9th Circuit Upholds California's Low Carbon Fuel Standard
by Dana Hull 
September 18, 2013 - In a victory for environmentalists, clean energy advocates and state regulators, the 9th Circuit Court of Appeals upheld California's clean-fuel standards in a 2-1 decision Wednesday.  The fuel standard is a cornerstone of the state's groundbreaking efforts to reduce the climate change impacts of transportation, which accounts for 40% of greenhouse gas (GHG) emissions in the Golden State.
"Unless and until either the United States Supreme Court or the Congress forbids it, California is entitled to proceed on the understanding that global warming is being induced by rising carbon emissions and attempt to change that trend," wrote Judge Ronald Gould in the majority opinion.  "California, if it is to have any chance to curtail GHG emissions, must be able to consider all factors that cause those emissions when it assesses alternative fuels."
The regulations, known as the Low Carbon Fuel Standard, were enacted in 2007 as part of AB32, the landmark global warming bill championed by then-Gov.  Arnold Schwarzenegger.  The fuel standard requires the oil industry to gradually reduce the "carbon intensity" of transportation fuels like diesel and gasoline by at least 10% by 2020.
Californians already pay more for gasoline than any other state except Hawaii, with average prices at the pump above $4 a gallon and rising.  Major fuel producers like Chevron and its allies, including the Western States Petroleum Association, have argued that the 2020 timeline can't be met without severe economic consequences, including a likely spike in gasoline prices that could gas rise to nearly $7.50 a gallon nationally by 2025.  Critics also stress that alternative, low-carbon biofuels, particularly cellulosic ethanol made from materials like wood or grasses, are not being produced in high enough volumes to significantly offset the use of traditional fuels.
But clean air advocates, environmentalists, utilities, and the auto industry have been strong supporters of the fuel standard, saying it's time for the oil industry to step up and do its part in the global challenge that is climate change.  They note that utilities such as PG&E are well on their way to meeting a state mandate to purchase 33% of their electricity from renewable sources by 2020, while automakers have invested billions to manufacture electric cars and meet tough new fuel efficiency requirements.  They say that diversifying the fuel mix must be a part of the overall effort.
"Today's victory ensures Californians are given better, cleaner choices at the fuel pump," said David Pettit, a senior attorney at the Natural Resources Defense Council.  "This policy will spur American ingenuity to produce cleaner fuels, with fewer impacts to our environment.  The standard is working to reduce pollution while decreasing the state's reliance on oil."
In 2011, a federal judge in Fresno sided with an array of gas, trucking and farming industry interests, by striking down the Low Carbon Fuel Standard as unconstitutional, saying it violated the federal Commerce Clause because it discriminated against out-of-state businesses like corn ethanol produced in the Midwest.
Wednesday's ruling rejects the argument that the fuel standard violates the Commerce Clause and sends the case back to Fresno for a trial on the real world economic impacts of the fuel standard.
The American Fuel and Petrochemicals Manufacturers, which represents manufacturers of gasoline, diesel, jet fuel, and home heating oil, expressed disappointment with the decision.
"Although the LCFS is a California law, its broad reach and intended scope means that implementing the LCFS will have adverse consequences throughout the nation's fuel refining facilities and supply chain far beyond California's borders," said Charles Drevna, the group's president.  "AFPM will be evaluating its options regarding further court proceedings in upcoming weeks."
Under the standard, fuels -- from gasoline to ethanol made from corn, sugar or cellulosic materials--are given carbon intensity "scores" by state regulators.  Carbon intensity is measured by the entire life cycle of the fuel -- from the well to the wheel -- taking into account GHG emissions from extracting and refining to transporting the fuels to local gas stations.  The main aim of the fuel standard is to push the oil industry to invest in new technology and cleaner fuels like electricity, biofuels, hydrogen and natural gas.
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