FERC to Consider Climate Change in Assessing New Pipelines
by Maxine Joselow
Feb. 18, 2022 – The Federal Energy Regulatory Commission (FERC) will now consider how pipelines and related natural gas projects affect climate change and environmental justice communities, the Commission ruled in a 3-to-2 vote on Thursday.
The ruling marks the 1st time since 1999 that FERC, an independent agency that regulates the interstate transmission of electricity, oil, and natural gas, has updated its policy for reviewing gas projects. 
Environmental advocates hailed the move.  They say it will provide a crucial new avenue for blocking new fossil fuel infrastructure and staving off the worst effects of the climate crisis.  But conservatives and industry groups slammed the decision, asserting that it will prevent millions of Americans from accessing affordable energy.
Here's what to know:
What Happened
At its meeting on Thursday, the Commission voted to approve 2 policy statements related to its assessment of pending and future gas projects.  The new guidance will be applied immediately, although the Commission will solicit public comments and could make changes in the future based on that feedback.
The vote was split along party lines.  All 3 Democrats — Chairman Richard Glick and Commissioners Allison Clements and Willie L. Phillips — voted in favor of the policy statements.  But Republican Commissioners James Danly and Mark Christie dissented.
Under the Natural Gas Act, the Commission must evaluate whether projects are in the public interest, when deciding whether they are needed.  The guidance clarifies that as part of this evaluation, the Commission will consider how projects contribute to climate change and affect low-income and minority communities.
The guidance also states that, if a project's emissions are expected to exceed 100,000 metric tons of CO2 equivalent per year, the Commission will prepare an environmental impact statement under the National Environmental Policy Act — a much more comprehensive document than an environmental assessment.
In theory, the guidance means that FERC could block the construction and operation of interstate natural gas pipelines, storage facilities and liquefied natural gas terminals, if it finds that their climate damages outweigh their benefits.
In practice, Glick told reporters after the meeting that companies will be encouraged — but not required — to propose ways of mitigating their projects' planet-warming emissions.
“The focus of the policy statement is suggesting to the companies they should come forward, if they believe their emissions are going to be significant and might outweigh the benefits of the project,” Glick said. 
“What we do in many cases is companies come forward with mitigation techniques, whether it be for wetlands, forests, species, things like that,” he said.  “So I think we would just encourage companies to come forward and do the same with regard to greenhouse gas emissions.”
The Clash between Democrats, Republicans
Democratic Commissioners said the guidance would foster greater legal certainty for companies, noting that courts have rebuked FERC for failing to consider projects' climate effects.
In 2017, for example, the U.S. Court of Appeals for the D.C. Circuit vacated FERC's approval of the Sabal Trail gas pipeline, saying the Commission had ignored its massive “downstream” greenhouse gas emissions.
“If we were to continue the Commission turning a blind eye to climate change and greenhouse gas emissions,” Glick said, “we would definitely be adding to the legal uncertainty of each Commission order approving a project.”
However, Christie and Danly argued that the D.C. Circuit got it wrong in the Sabal Trail case.  They asserted that FERC had overstepped its authority without Congressional approval.  “What the majority does today is essentially assume it has the power to rewrite both the Natural Gas Act and the National Environmental Policy Act,” Christie said.  “But that is a power that we do not have.  Only legislators in Congress have that power, and they have not delegated it to us.”
The Reaction
Bernard McNamee, a former FERC Commissioner who was nominated by Donald Trump, told The Climate 202 that he thinks the agency should leave climate policy to Congress, even as President Biden's climate and social spending package stalls in the Senate.
“There's been frustration among Democrats on Capitol Hill that they've been unable to pass climate legislation.  And now you have 3 members of FERC suddenly taking on this authority that's going to impact not only natural gas access, but also electricity access,” said McNamee, who is now a partner at McGuireWoods and a senior adviser at McGuireWoods Consulting.
Adam Carlesco, a staff attorney at the environmental group Food and Water Watch, said FERC has been rubber-stamping new pipelines for years, and the ruling could finally change that.  “Climate science tells us that we cannot build new fossil fuel projects, if we are to have a chance at averting real climate chaos,” he said in a statement.
But Amy Andryszak, president and CEO of the Interstate Natural Gas Association of America, which represents pipeline interests, said in a statement that the guidance “does not add clarity to the certification process, but instead creates more questions.”
On the Hill, Sen. John Barrasso (R-Wyo.) called the ruling “just the latest attack in Biden’s war on American energy.”  And Sen. Joe Manchin III (D-W.Va.), the holdout vote on Biden's spending package who hails from a fossil-fuel-rich state, said the decision “puts the security of our nation at risk.”
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