Supreme Court: EPA Should Have Considered Costs to Start Mercury Rule 
by Brett Logiurato
June 29, 2015 – A divided Supreme Court on Monday dealt a significant blow to the Obama administration's environmental agenda.  It invalidated a rule that would limit the release of mercury and other pollutants from power plants.
In a 5-4 ruling, the Court found that the Environmental Protection Agency did not appropriately consider the costs to utility companies when handing down the rule under the Clean Air Act.  "We hold that EPA interpreted unreasonably, when it deemed cost irrelevant to the decision to regulate power plants," Justice Antonin Scalia wrote in the court's majority opinion.
The challenge centered on new EPA regulations that would prohibit some plants from emitting toxic chemicals, including mercury.  But industry groups and more than 20 states sued the federal government, arguing that the EPA did not adequately consider the costs to power plants before instituting the regulations.
The Obama administration argued that the costs were only a fraction of the industry's profits.  The EPA initially said it was not required to take costs into account, but that it eventually did so and determined that benefits far outweighed the costs.
The plaintiffs in the case said the new regulation could add almost $10 billion in annual costs.  But the EPA countered that the economic benefits could reach as much as $90 billion per year, based on health benefits and saved lives.  The plaintiffs countered that the maximum benefit could reach no higher than about $6 billion.
The Mercury and Air Toxics (MATS) regulation had taken effect in April.
Scalia suggested in his opinion that the government did not consider whether their regulations would impose any harm on human health.  ”The Government concedes that if the Agency were to find that emissions from power plants do damage to human health, but that the technologies needed to eliminate these emissions do even more damage to human health, it would still deem regulation appropriate," he wrote.  "No regulation is “appropriate” if it does significantly more harm than good."
In a fiery dissent, Justice Elena Kagan said the EPA acted "well within its authority" in imposing regulations that could save "many, many lives."  She wrote, "The result is a decision that deprives the American public of the pollution control measures that the responsible Agency, acting well within its delegated authority, found would save many, many lives.”
The case, Michigan v. EPA, is part of a series of legal challenges to the Obama administration's unilateral efforts to curb pollution from coal-burning power plants.  With these regulations, the government attempted for the first time to employ the Clean Air Act to limit and carbon pollution from the nation's power plants.
"Most recently, what I've done is I've said — about 40% of the carbon that we emit comes from power plants.  So what we've said is, through the Environmental Protection Agency, we're going to set standards.  We set standards for the amount of mercury and arsenic and sulfur that's pumped out by factories and power plants into our air and our water," President Barack Obama said at a town-hall style event last June.  "Right now we don't have a cap on the amount of carbon pollution.  So we said we're going to cap it."
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by Ariane de Vogue
June 29, 2015 – The Obama administration argued that air pollutants like mercury and arsenic are associated with birth defects, cancer and other risks, especially for pregnant women and children.  They say coal and oil fired power plants are the single biggest contributor to mercury contamination of rivers and lakes.
The Clean Air Act directs the EPA to regulate hazardous pollutants from power plants, if the regulation is found to be "appropriate and necessary."
The EPA determined it was appropriate to regulate coal and oil fired power plants.
At issue in this case was whether the EPA violated the Clean Air Act - when it declined to consider costs in determining whether it was appropriate to regulate hazardous air pollutants.  23 states and some in the industry argued that the EPA should have considered costs when making a threshold determination on whether to regulate.
"EPA's decision that it is 'appropriate' to achieve $ 4 million to $6 million in health benefits at a cost of $9.6 billion is not reasonable, imposes great expenses on consumers, and threatens to put covered electric utilities out of business," lawyers for Michigan and 22 other states argued in Court briefs.
Opponents in the industry said that, under the EPA rule, the industry will be forced to spend billions of dollars to regulate conventional pollutants that are already regulated under other Clean Air Act programs.
On the other hand, the EPA argued that it didn't take costs into consideration initially because the threshold decision is meant to be based on public health alone.  Lawyers for the agency said that, once it was determined that the air pollutants from coal and oil fired power plants posed a major hazard to public health, they moved to the next stage of process under the Clean Air Act - to determine what the limits on these pollutants should be.  When they considered that issue, they did take costs into consideration.
"EPA did exactly what the Clean Air Act requires," said Neil Gormley a lawyer with Earthjustice DC, a group that filed a brief in support of EPA.  "The agency correctly focused on public health initially, and considered costs once it had the information it needed."
"When you add up all the costs and all the benefits, " Gormley said, “the health benefits of this rule dwarf the costs to the industry.  The public gets 9 dollars of health benefits for every what 1 dollar the industry spends."
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