The SEC Will Propose a Historic Climate Disclosure Rule.  Here's What to Know.
by Maxine Joselow
March 15, 2022 – The Securities and Exchange Commission (SEC) plans to require all publicly traded companies to disclose their greenhouse gas (GHG) emissions and the risks that climate change poses to their businesses, Maxine and our colleague Douglas MacMillan report this morning.
Under a groundbreaking rule that the SEC is expected to propose Monday, 100s of businesses would be required to measure and disclose GHG emissions in a standardized way for the 1st time, according to 2 people briefed on the SEC’s discussions.  They spoke on the condition of anonymity to describe internal deliberations. 
The rule comes as shareholders of public companies are increasingly demanding more information about the risks that climate change could pose to their investments.  They argue that mounting climate disasters and environmental regulations could limit the growth of businesses that fail to prepare for them.
Climate change is already threatening infrastructure in the rapidly warming Arctic, where melting permafrost puts key pipelines and roads at risk.  Rising global temperatures have also increased the frequency of fires, floods, hurricanes and other weather disasters that cost the US more than $145 billion in 2021, according to the National Oceanic and Atmospheric Administration.
Here's what to know about the forthcoming SEC rule ahead of its expected release:
The Debate over Scope 3 Emissions
Under SEC Chair Gary Gensler, the 4-member commission has debated whether to require companies to disclose Scope 3 emissions.   These are the emissions generated by suppliers and customers, according to 2 people briefed on the agency's discussions.
Because this data can be harder to calculate, the commissioners have considered phasing in this requirement in the future and possibly limiting it to only the largest firms, one of the people said.  Gensler acknowledged this possibility when testifying before the House Financial Services Committee in October.
Some business groups have pushed for the SEC rule to exclude Scope 3 emissions, saying they are outside of companies' control.  The U.S. Chamber of Commerce, the nation's largest business lobbying group, has argued that companies should not be forced to include Scope 3 emissions in their annual updates to investors — for which they can be held legally liable.
“If that information goes into an SEC filing, that’s where companies can get sued,” said Tom Quaadman, executive vice president of the chamber's Center for Capital Markets Competitiveness.
However, climate activists argue that the rule will lack teeth if it omits Scope 3 emissions, which account for roughly 85% of ExxonMobil's carbon footprint — and which are not covered by the oil giant's pledge to reach net-zero emissions from its operations by 2050.
“If the SEC makes the ill-advised decision not to include Scope 3, they would be missing a huge opportunity to actually provide investors with the information that they want and need,” said Lena Moffitt, campaigns director for Evergreen Action, a climate advocacy group.
Some Firms See the Writing on the Wall
Among large businesses, both Delta and Walmart have voiced support for mandatory climate disclosures.  The airline said it had already spent “1,000s of hours” collecting data on environmental, social and governance criteria for its annual report to shareholders.
“It’s not like this is progressive organizations against the entire world.  There are businesses that understand that this is something that’s going to happen,” said Tracey Lewis, policy counsel for Public Citizen’s climate program.
Randy Hargrove, a spokesman for Walmart, said the retailer is “supportive of more robust ESG disclosures.”  But he added that the company has not taken a formal position on the rule before its release.  Delta declined to comment.
What to Expect on Monday
At its open meeting on Monday, the SEC will debate and vote on the proposed rule, according to a sunshine notice issued last week.
Once the proposal is published in the Federal Register, the public will have 60 days to submit comments before a final rule is voted on by the agency’s 4 commissioners — 3 Democrats and 1 Republican.
Conservative or business interests could also challenge the rule in court.  In a letter to the SEC last year, West Virginia Attorney General Patrick Morrisey (R) threatened to sue the agency if it forced companies to disclose environmental data.
In an emailed statement, Morrisey said his office remains “very concerned about this issue and we’ll review the SEC’s proposal closely as we consider potential next steps.”
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